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Model Tool: Three policies to accommodate medical marijuana

Why you need this tool:

These three tools allow you to alter your zero tolerance policy to accommodate medical marijuana.
How this tool helps you: 

You can choose the policy that fits your situation.
How to use this tool: 

Choose the appropriate policy and distribute it in your workplace.
Model Tool: Three policies to accommodate medical marijuana
Model 1: No Accommodation

(AK, CA, CO, DC, HI, MD, MI, MT, NH, NJ, NM, OR, VT, WA)

If you’re in one of the states where the medical cannabis laws don’t require employers to make accommodations and have no collective bargaining agreement obligations to the contrary, you may expressly extend your zero-tolerance policy to include medical cannabis. 

Medical Marijuana and Zero-Tolerance: ABC Company acknowledges that [insert citation to your state’s medical marijuana law] has made it legal for individuals to use cannabis to treat specific medical conditions. However, Section [insert number—use Know Laws of Your State below to find the Sec. number] states that the law does not require employers to accommodate the use of medical cannabis at work or during work hours. Moreover, use and possession of cannabis remains illegal under federal law. 

Accordingly, employees who use or are impaired by medical cannabis while on duty are subject to discipline under the ABC Company zero tolerance policy, notwithstanding the fact that such use may be legal under the state medical cannabis law. 

Model 2: Minimal Accommodation

(AZ, CT, DE, IL, ME, MN, NV, NY, RI)

If you’re in a state that requires some form of accommodation for employers, you need to adjust your zero tolerance policy accordingly. The following clause incorporates the 2 basic accommodations required. If you’re in Illinois, you’ll need to expand this provision to incorporate the extra protections your state requires. 

Medical Marijuana and Zero-Tolerance: ABC Company acknowledges that [insert citation to your state’s medical marijuana law] has made it legal for individuals to use cannabis to treat specific medical conditions and that Section [insert number—use Know Laws of Your State below to find the Sec. number] protects lawful users of cannabis against forms of employment discrimination. Accordingly, ABC Company will not discriminate against any person in hiring, termination, discipline, conditions of employment or otherwise penalize a person based upon: 

a. The person’s status as a registered cardholder under the state medical cannabis program; or 

b. A registered cardholder’s positive drug test for marijuana or metabolites, unless the cardholder used, possessed or was impaired by cannabis at the workplace or during work hours.

Limitations: Nothing in the above section requires ABC Company to accommodate the ingestion or use of medical cannabis or intoxication by employees during work hours. Employees who use or are impaired by medical cannabis while on duty are subject to discipline under the ABC Company zero tolerance policy, notwithstanding the fact that such use may be legal under the state medical cannabis law.

Nor shall the following protections apply when the actions set out in subsections a. and b. above are required to prevent ABC Company from violating a federal law or losing a federal contract, license or monetary benefit. 
Model 3: Full Accommodation
No matter what state you’re in, if you’re a forward thinking employer that recognizes the compassionate purpose of allowing patients in duress to use medical cannabis, you may want to carve out a principled exception to your zero tolerance policy. Here’s some language you can use as a starting point to accommodate employee use of medical cannabis. 
1. Medical Marijuana  and Zero Tolerance: ABC Company has adopted a zero tolerance drug policy to prevent employees from using or possessing illegal, intoxicating substances that can create dangers to the health and safety of the workplace and impair productivity and job performance. Cannabis is an intoxicating substance covered by the zero tolerance policy. 

2. Policy Statement and Purpose: ABC Company also recognizes that employees may use cannabis not for recreational or lifestyle purposes but pursuant to legitimate, necessary and lawful treatment for debilitating medical conditions that can’t be treated with more conventional remedies. The purpose of this policy is to impose appropriate limitations to the zero tolerance policy allowing employees to pursue such treatments. 

3. Accommodation of Medical Cannabis: ABC Company reserves the right, in its sole discretion, not to treat an employee’s use of medical cannabis as a violation warranting discipline under the zero tolerance policy if all of the following conditions are met: 

a. The employee notifies an ABC Company official of his/her use of medical cannabis;

b. The employee can demonstrate to the ABC Company official that: 

a. He/she is a registered patient with a valid license to use cannabis under the state’s medical marijuana program; and

b. His/her use of medical cannabis is properly approved by a registered physician under the state program for treatment of an approved debilitating condition; 

c. The employee only uses cannabis when he/she is off-duty and away from work—employees who use, possess or are impaired by cannabis during work will be subject to discipline under the zero tolerance policy, notwithstanding the fact that such use may be legal under the state medical marijuana law; 

4. Drug Testing: Employees who properly use medical cannabis must still submit to drug testing in accordance with the ABC Company drug testing policy, provided however, that ABC Company will not presume that the employee is impaired at work simply because he/she tests positive for marijuana or metabolites. 

5. Presumption of Impairment: Notwithstanding Sec. 4 above, a positive drug test will be presumed to constitute impairment to the extent it is accompanied by one or more symptoms of diminished job performance, including but not limited to with regard to speech, physical dexterity, agility or coordination, as well as the employee’s demeanor, irrational or unusual behavior, negligence or carelessness in operating equipment, disregard for safety, or involvement in a serious accident or near miss. Employees who are presumed to be impaired in accordance with the above criteria will be given an opportunity to rebut the presumption.

This Tool and hundreds more available at: http://www.lawofficemgr.com
Law Office Manager assumes no responsibility for the effectiveness or legality of any of its online templates or tools. Always consult your legal counsel and management before implementing any new policies or procedures.
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